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VEMORANDUM OPI NI ON AND ORDER

Before the Court is Plaintiff’s Mtion for Reinbursenent.
Plaintiff Arnold Demar seeks rei nbursenent from Defendant of the
nmoni es advanced to David F. Beigler, MD., one of Plaintiff’'s
treati ng physicians, and for other deposition related fees. For
the reasons set forth below, the notion is granted in part and
denied in part.

BACKGROUND

Wil e this appears, at first blush, to be a routine notion for
rei nbursenent, it actually concerns matters of first inpression
for courts in the Seventh Circuit. Dr. Beigler is one of
Plaintiff’s treating physicians, and Defendant, the United States
of Anmerica (hereinafter referred to as “the governnent”), noticed
up his deposition in this personal injury case. The critica
guestion before the Court is whether Dr. Beigler should be

conpensat ed, pursuant to Federal Rule of G vil Procedure (“FRCP")



26(b)(4) (O, as an “expert witness”, and, therefore, entitled to a
“reasonable fee”, or whether Dr. Beigler should be treated as a
“fact witness”, and, therefore, entitled only to the $40 wi tness
att endance fee pursuant to 28 U.S.C. § 1821 (“§ 1821") (Wst 2000).
A related question (although neither party specifically addressed
this issue in their respective Reply or Sur-Reply) is whether Dr.
Beigler is entitled to a cancellation fee, when the governnent’s
chief trial counsel — due to illness — cancel ed the deposition one
hour before it was schedul ed.

The relevant facts are as follows. On Decenber 21, 2000, the
government requested the deposition of Dr. Beigler, and Plaintiff’s
counsel assisted in scheduling the deposition for March 19, 2001.1
After the scheduling of the deposition, Plaintiff’'s counsel
i nfornmed the governnment’s chief trial counsel, Janes Fi eweger, that
Dr. Beigler expected to be conpensated $1200 to take a two-hour
deposition.? M. Fieweger infornmed Plaintiff’s counsel that office
policy precluded paynent of any deposition fees to treating
physi ci ans beyond the statutory witness fee. On March 14, 2001, at
a status conference before this Court, Plaintiff’s counsel agreed

to pay Dr. Beigler his customary fee of $1200 in order to keep the

1 Al t hough the governnent could have subpoenaed Dr. Beigler
def ense counsel worked with Plaintiff’s counsel to arrange a
nmut ual Iy conveni ent date.

2 Dr. Beigler charges $600 per hour, with a two-hour
m nimum to provide depositions.
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schedul ed deposition for March 19, 2001, and to request
rei mbursenent through the present Mbtion

On March 19, 2001 — the day of the deposition — M. Fieweger,
who was sick with the flu, called Plaintiff’s counsel, at 8:30
a.m, to inform him that he could not attend the deposition
schedul ed that norning for 9:30 a.m Plaintiff’s counsel suggested
having another assistant United States attorney take the
deposition, but M. Fieweger - who was the only one who had
prepared for the deposition — opted to reschedul e.

Plaintiff’s counsel then imediately called Dr. Beigler’'s
office to apprize him of the cancellation. According to
Plaintiff’s counsel, Dr. Beigler inforned himthat it was too |late
to reschedule patients or surgeries, and requested inmrediate
paynent of $1200, as a cancellation fee, which Plaintiff’s counsel
provi ded. Plaintiff’s counsel now requests reinbursenent of
essentially $2400 — $1200 for the cancel ed deposition and $1200 f or
t he reschedul ed deposition.?

DI SCUSSI ON

It is undisputed that Dr. Beigler, as a treating physician, is
a fact witness and not an expert witness in the case sub judice.
Nonet hel ess, Dr. Beigler — as well as Plaintiff — request that he

be conpensated as if he were an expert w tness, pursuant to FRCP

® The reschedul ed deposition was initially scheduled to take
pl ace on April 5, 2001, but has been postponed to take place
anytime before April 27, 2001.
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26(b)(4)(0O.* However, there is no authority in the Seventh
Crcuit that treating physicians are entitled to a “reasonable
fee”, as expert witnesses, under FRCP 26(b)(4)(C). Therefore, the
governnment argues that treating physicians — as fact w tnesses —
are, instead, entitled to a $40 statutory fee, plus transportation
and subsistence costs, pursuant to § 1821.° For the foll ow ng
reasons, the Court agrees.

As Plaintiff acknow edges, the district courts that have

addressed this issue are, essentially, split.® See Fisher v. Ford

“FRCP 26(b)(4)(C) provides, in relevant part: “Unless
mani fest injustice would result, (i) the court shall require that
the party seeking discovery pay the expert a reasonable fee for
time spent in responding to discovery under this subdivision

®> Section 1821(b) provides: “A witness shall be paid an
attendance fee of $40 per day for each day’'s attendance. A
wi tness shall also be paid the attendance fee for the tine
necessarily occupied in going to and returning fromthe place of
attendance at the beginning and end of such attendance or at any
time during such attendance.” O her subsections of § 1821
specify the travel and subsi stence expenses that a witness is
entitled to recover. See § 1821(c)(1)-(3) and (d)(1)-(3).

®As the government aptly points out in its Sur-Reply,
several of the cases Plaintiff relies on to argue that treating
physi ci ans should be entitled to nore than the $40 statutory fee,
are cases where both parties had al ready agreed to pay the
treating physician nmore than $40, and the issue before the Court
was nerely the anmount. See Haslett v. Texas Industries, Inc.,
No. 397-CV-2901D, 1999 W. 354227(N.D. Tex. May 20, 1999); Slywka
v. CM -Equi pment & Enig., Inc., No. 1-CV-95-2044, 1997 W 129378
(MD. Pa. March 14, 1997); and Hose v. Chicago and North Wstern
Transp. Co., 154 F.R D. 222 (S.D. lowa 1994). Here, the issue is
whet her Def endant should be required, as a matter of |aw, to pay

a treating physician nore than the statutory anmount. |n other
words, unlike the aforementi oned cases, both parties in the case
(continued...)
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Mbtor Co., 178 F.R D. 195, 197-198 (N.D. Chio 1998) (hol di ng t hat
treating physician is not entitled to conpensation established by
Rule 26(b)(4)(C, and that subpoenaed treating physicians nust
appear for depositions at the statutory rate of conpensation, and
are not entitled to resist conpliance with the subpoena on the
basis that they are losing incone); Mangla v. Univ. of Rochester,
168 F.R D. 137, 139-140 (WD.N. Y. 1996)(holding that a treating
physician, who is not being deposed as retained expert, “is
entitled to $40 per day plus mleage and not his hourly billing
rate.”); Baker v. Taco Bell Corp., 163 F.R D. 348, 350 (D. Colo.
1995)(limting treating physicians to recovery of $40 deposition
fee). But see Harvey v. Shultz, No. 99-1217-JTM 2000 W. 33170885,
at * 2 (D. Kan. Nov. 16, 2000)(“The Court adopts the view that
treating physicians should ordinarily be allowed a reasonable fee
beyond the $40 statutory limt.”); Haslett v. Texas Industries,
Inc., No. 397-CV-2901D, 1999 W 354227, at * 2 (N.D. Tex. My 20,
1999) (acknow edgi ng t hat sonme courts conpensate treating physici ans
at a reasonable rate for giving depositions in cases where they are

not parties); Coleman v. Dydula, 190 F.RD. 320 (WD.NY.

1999) (“Based on the virtual split of authority on the issue,

8(...continued)
sub judi ce have not agreed to conpensate the treating physician
nore than the $40 statutory witness fee. Indeed, the
government’s position has consistently been that office policy
precl udes the paying of treating physicians nore than the
statutory wi tness fee.
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| find it appropriate in this case to direct that defendants pay
[treating physicians] a ‘reasonable fee' for their deposition
testinmony, pursuant to Rule 26(b)(4)(C.”); Scheinholtz .
Bri dgestone/ Firestone, Inc., 187 F.R D. 221, 222 (E D. Pa.
1999) (reluctantly approving the agreed-upon fee of $600 per hour
for treating physician’s deposition).

Significantly, no district court in the Seventh Crcuit has
addressed this i ssue’, and the af orenenti oned cases nerely serve as
persuasive authority. The issue, essentially, boils down to
policy.

I n argui ng that treating physicians shoul d be conpensat ed nore

than the statutory fee, Plaintiff asserts that the follow ng

" The governnment argues that Phillips v. Bartoo, 161 F.R D
352 (N.D. Ill. 1995) is the only case fromthe Northern District
of Illinois that addresses Plaintiff’s ability to recover w tness
fees paid to a treating physician. The Court finds that this
case, however, is not on point. In Phillips, the plaintiffs
rejected the personal injury defendant’s $5000 of fer of judgnent,
and the plaintiffs then obtained a verdict of |ess than $900.
The defendant sought to recover nore than $2400 in costs pursuant
to FRCP 68, including $750 for the preparation, tinme, and
testinmony of his expert witness, and $322.75 for the trial
testinmony of his treating physician. 1In finding that defendant
was entitled to recover witness fees for both the expert and
treating physician, the court felt constrained - under 8§ 1821 -
tolimt the award to only $40 per day attendance fee for each
witness. In the case sub judice, however, the issue is not the
recovery of costs under FRCP 68 (after a rejected offer of
j udgnment), where both the expert witness and treating physician
were only entitled to $40. Rather, the case at bar concerns a
treating physician who wants to be conpensated for his
deposition, as an expert w tness, under FRCP 26(b)(4) (0
Therefore, the Court does not find Phillips to be relevant to the
present controversy.
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reasoning in Haslett is particularly persuasive:

It is customary inthis district and in area state courts
for parties to conpensate physicians at a reasonabl e rate
for giving depositions in cases in which they are not
parties. Physicians provide invaluable services to the
publ i c and shoul d be renunerated for their tinme when they
cannot deliver nedical care. They often have substanti al
over head costs that they incur whether they are treating
a patient or testifying about one. Litigators and their
clients typically obtain physician testinony Dby
deposition rather than by i nposi ng t he addi ti onal burdens
associated with attendance at trial. They al so respect
t he need to conpensate physician-w tnesses to the extent
necessary to cover their overhead costs and to pay them
a fee comensurate with their professional standing and
speci al experti se.

1999 W 354227, at * 6. This Court, however, respectfully
di sagrees with this reasoning, because it singles out the nedical
prof ession for special treatnent. Wile physicians certainly have
significant overhead costs and a speci al expertise, so do a nyriad
of other professions. For instance, should fact w tnesses who
happen to be engineers, attorneys, accountants or consultants -
professions also with special expertise and significant overhead
costs - simlarly be allowed nore than the statutory fee prescribed
by § 1821? |If the answer is in the affirmative, then does § 1821
merely apply to less prestigious professions? W decides what
professions fall under 8§ 1821 versus the nore |lucrative “reasonabl e
fee” under FRCP 26(b)(4)(C ? This Court declines to set precedent
inthis jurisdiction that, essentially, singles out physicians for
special treatnment. Rather, the nore prudent course of actionis to

fol |l owt he unanmbi guous tenets of FRCP 26(b)(4)(C and § 1821, which



provi de that expert w tnesses — independent of their profession —
obtai n conpensation at a “reasonable fee”, while fact w tnesses —
i ndependent of their profession - receive conpensation at the
statutory fee of $40. | f Congress wishes to single out certain
professions for higher conpensation, that 1is «certainly its
prerogative, but this Court declines to enter that arena, which is,
essentially, a slippery slope.® Accordingly, the government is
ordered to pay Dr. Beigler (or reinburse Plaintiff) $40 for his
deposi tion.

Wth respect to the cancellation fee of $1200, the sane
reasoni ng applies. The question renmains whether the governnent
shoul d be required to pay the $40 statutory fee for the March 19,
2001 deposition that M. Fieweger canceled at the |ast nonent.
VWile M. Fieweger was ill — something out of his control — the
Court, nonetheless, finds that the statutory fee of $40 shoul d be
paid to Dr. Beigler, who had cl eared his schedul e for the two-hour
deposi tion. Wiile this Court (and apparently both parties, as
nei ther addressed this issue) was unable to find any case directly
on point, the reasoning in Edin v. Paul Revere Life Ins. Co., 188
F.R D 543 (D. Ariz. 1999) is hel pful.

In Edin, plaintiff’s counsel had reserved two full hours to

8COF course, this Court has no problemw th Plaintiff paying
his treating physician $1200 for the governnment’s deposition.
The overriding point is that the governnent is not required to
pay Dr. Beigler any nore conpensation than the statutory fee
al | ows.
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depose defendant’s expert wtness, a surgeon who defendant had
retained to conduct an independent nedical exam nation of
plaintiff. Plaintiff’s counsel only used one hour for the
deposition, and the doctor requested conpensation for the full two
hours. The Court found that the doctor should be conpensated for
the full two hours, as the doctor had not schedul ed nedical matters
for that second hour, and did not have advance notice to nake
alternative pl ans. Al t hough Edi n concerns an expert w tness (and
not a treating physician), the sanme reasoni ng about a witness’ tine
is applicable here, where Dr. Beigler was unable to schedule
medi cal matters for the two hours reserved on March 19, 2001, as
M. Fieweger’s cancellation was one hour before the schedul ed
deposition. However, consistent with the earlier reasoninginthis
opinion, Dr. Beigler is only entitled to the statutory fee of $40,
as he is not an expert w tness.

CONCLUSI ON

For the reasons set forth above, Defendant is ordered to
rei nburse Plaintiff for $80 — $40 for the cancel ed deposition and

$40 for the deposition to take place before April 27, 2001.

IT IS THEREFORE ORDERED that Plaintiff’s Mtion for
Rei mbur senent be, and the sane hereby is, GRANTED in part, and

DENIED in part.



DATED: April 19, 2001 ENTER

ARLANDER KEYS
United States Magi strate Judge
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